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1. INTRODUCTION 
 
The African Forum for Utility Regulators (AFUR) has been in existence for five years 
and it is now opportune to pose the question of how well it has done in realizing its core 
vision: i.e. to be the African Forum for effective utility regulation. AFUR’s member 
regulators in the electricity, gas, water, telecommunication and transport sectors have 
been in existence for up to ten years. They were created to foster efficient, low-cost and 
reliable service provision while ensuring financial viability and new investment.  It was 
hoped that independent and accountable regulatory agencies would de-politicize tariff-
setting and would improve the climate for operational management and private 
investment through more transparent and predictable decision-making.  
 
How independent and accountable have these regulators been in practice?  And to what 
extent has their degree of regulatory independence and accountability led to more 
credible and predictable regulatory decisions – especially in terms of facilitating 
investment and protecting consumers? These questions arise at a time when some are 
beginning to argue that infrastructure regulators are actually exacerbating the problems 
they were meant to ameliorate. They argue that many regulators lack full independence 
and continue to be subject to undue political influence and interference, especially in 
setting tariffs. They argue further that regulators are not accountable to their stakeholders 
– especially consumers, but also utilities and investors.1 These constraints, plus lack of 
capacity and experience, have resulted in many regulators making inconsistent and non-
credible regulatory decisions that have created a new kind of risk for consumers, utilities, 
government and investors, namely that of regulatory risk. A whole new set of literature 
has arisen as well as a burgeoning risk advisory business that seeks ways now of 
mitigating these new and growing risks. Indeed, partial risk guarantee products are now 
available specifically for regulatory risk.2   

                                                 
1 NERA (2005). Mechanisms to mitigate regulatory risk: country case studies and emerging lessons. Report 
for World Bank, Washington, D.C. 
2 The first application (anywhere in the world) of a World Bank partial risk guarantee (PRG) for utility 
regulatory systems was concluded in Uganda in 2004.  The PRG was designed to protect the investors in 
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How real are these concerns?  Do they accurately reflect the practice of utility regulation 
in Africa?  And if there is some truth to these concerns, what can be done to ameliorate 
risks and improve regulatory performance?  These are the questions that will be 
addressed in this 4th AFUR conference. They are not easy questions. It is never 
comfortable having the spotlight on one’s own performance.  Indeed some may even be 
resentful that barely a few years after insisting on the establishment of independent 
regulatory agencies, international finance institutions and investors are apparently so 
distrustful of the competence and capabilities of these agencies that they are now calling 
for means of constraining the decision-making discretion. Nevertheless, independent 
regulatory agencies were established for a purpose. Independence is not an absolute 
principle or an end it itself.   Regulatory independence and accountability are means to an 
end – viz. facilitating affordable and quality infrastructure services to consumers while 
providing incentives for improved operational efficiencies, financial viability and new 
investment. 
 
In this conference, we shall investigate the independence and accountability of Africa’s 
infrastructure regulators and will examine how these issues have impacted on the 
credibility and consistency of regulatory decisions – especially tariff setting.  And finally 
we shall explore ways in which regulatory performance could be improved through better 
regulatory design that matches an appropriate level of regulatory independence, 
accountability and decision-making discretion with local levels of regulatory 
commitment and institutional and human resource capacity.  We began to explore these 
issues at last years AFUR conference. This conference will take the debate forward 
including looking at ways in which we might progressively improve performance and 
better fulfill our mandate. 
 
 
2. AFUR’s REGULATORY GUIDELINES 
 
After three high-level meetings and workshops in 2000 and 2001, AFUR was launched as 
a formal entity in November 2002 in Pretoria, South Africa.  AFUR’s core mission is to 
“facilitate the development of effective utility regulation in support of African growth 
and development”.3  Amongst the objectives enshrined in its constitution is “the 
promotion of the philosophy of autonomous utility regulation and good governance.”4  In 
2003, AFUR adopted “A Framework for Utility Regulation in Africa” which 
recommends adherence to the following key principles: 

• Minimum regulation necessary to achieve policy and sector objectives; 

• Adherence to transparent decision-making and due process requirements; 

• Independent or autonomous regulation where possible; 

• Accountability towards government, investors and end-users 
                                                                                                                                                 
the electricity distribution concession against the regulator making decisions that are in conflict with the 
tariff-setting provisions in concession agreement. 
3 AFUR Strategic Plan 2004-2006. 
4 Constitution of the African Forum for Utility Regulators: 6 November 2002. 
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• Non-discrimination when not in conflict with policy prerogatives of government; 

• Protection of investors against physical and regulatory expropriation; and 

• Promotion of competition by limiting anti-competitive behaviour. 

The issues of regulatory independence and accountability are thus integral to AFUR’s 
understanding and approach to regulation.  
 
 
Regulatory independence 
 
While there is often confused and fruitless discussion around the meaning of regulatory 
independence, with different views on the appropriate or desirable balance of autonomy 
and accountability, there is broad agreement that at the heart of regulatory independence 
is the right and freedom of regulators to make decisions such as tariff determinations 
without the prior approval of any other government entity, and no entity (other than a 
court or a pre-designated appellate panel or arbitrator) can overrule the regulator’s 
decisions.5 
 
Decision-making independence rests of three pillars. First, there has to be legal protection 
whereby commissioners may not be dismissed without due cause. Second, there should 
be institutional and managerial independence: i.e. the regulator should be based outside 
the Ministry and should have full control over the appointment and management of their 
staff.  Third, there should be financial independence: i.e. there should be earmarked, 
secure and adequate sources of funding to enable the regulator to fulfill its functions 
effectively.    
 
The AFUR document recognises that regulatory independence is not only about 
protection against undue political interference but also about avoiding regulatory capture 
by utilities and investors. 
 
It is interesting to note that the AFUR Framework for Utility Regulation recognises that 
“regulatory independence will depend to some extent on the amount of discretion allowed 
by the authorising legislation. In theory, independence is less important if the legislation 
is detailed and prescriptive vis-à-vis where the regulator has wide discretionary powers, 
because even a non-independent regulator will then be bound to explicit and detailed 
rules.”  The document also notes that  AFUR will promote regulatory independence and 
autonomy only where this is possible (and we could add, where it is desirable).  These 
issues of independence and decision-making discretion are critical to regulatory design 
and performance and will be discussed in detail later in this presentation. 
 
 
 
 
                                                 
5 Brown, A,  Stern, J, Tenenbaum, B & Gencer, D (2006). A Handbook for Evaluating Infrastructure 
Regulatory Systems. World Bank, Washington D.C. 
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Regulatory accountability 
 
Regulatory accountability is in essence the other side of the coin of regulatory 
independence. An appropriate level of independence has to be balanced by an appropriate 
degree of accountability. If regulators are given discretion to make important and far-
reaching decisions on issues such as the price and quality of utility services, that 
potentially have significant impacts on economic development, social welfare and the 
environment, then regulators need to be held to account.    
 
Formal accountability is provided for if stakeholders such as consumers or utilities can 
appeal the decisions of the regulator in the courts or pre-designated tribunals or 
arbitration mechanisms.  Appeals may be made on issues of substance, e.g. tariff 
determinations, or they may be made on issues of process, e.g. whether the regulator 
followed required or published procedures. 
 
Formal accountability is also achieved through reporting requirements: e.g. regulators 
may be required to provide audited statements and annual reports to the Ministry and to 
Parliament that indicate the extent to which they have fulfilled their mandate.  
Parliamentary hearings provide a further mechanism for oversight and reporting. The law 
may also provide for pre-scheduled, regular, independent and public assessments of 
regulatory effectiveness, including the quality, clarity, coherence, consistency, 
proportionality, credibility, transparency, timeliness and impact of regulatory decisions.   
 
Accountability is also fostered through extensive transparency obligations that provide 
for meaningful stakeholder participation and the publishing of relevant information.  
 
 
3. THE LIMITS OF INDEPENDENCE 
 
In practice, regulatory independence and performance have often been constrained by 
insufficient regulatory commitment and institutional and human resource constraints.  By 
regulatory commitment we mean the willingness of governments to depoliticize tariff-
setting and service standards and to transfer regulatory decision-making powers to an 
independent regulator.  Regulatory commitment is expressed in strong political support 
for constitutional and legislative frameworks that underpin transparent regulatory systems 
and encourage the honoring of contracts. Regulatory actions and contracts need to be 
subject to courts of law with effective appeal systems.  Governments should not only be 
willing to constrain arbitrary regulatory action, they should also have the ability to do so. 
This requires strong institutions and capable human resources. 
 
Lack of regulatory commitment 
 
While many African countries have now established independent or separate regulatory 
agencies, not all of these are fully independent. Some do not have authority to set tariffs6; 
others may only recommend tariffs for approval by the Minister.  In these instances, 
                                                 
6 For example the electricity regulator in Egypt 
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governments resist allowing tariffs to be set according to transparent processes and 
objective economic principles. 

 
Even in cases where separate regulatory institutions have been established with legal 
mandates for tariff-setting and other regulatory decisions, government can still exert 
pressures on regulators to modify or over-turn decisions. Tariff-setting remains highly 
politicized and governments are sensitive to popular resentment against price increases 
(that are often necessary to cover costs).7    

 
Political expediency can undermine regulatory independence.  While legislation may, in 
theory, empower regulators to set tariffs, government often finds other ways of 
influencing regulators. A number of international surveys have pointed to high turnover 
of commissioners, with many not completing their full term due to pressure from 
Ministers to resign.8   There is a large gap between “law” and “practice”.9 

 
There are also instances of government departments actually undermining regulators. 
Many new regulatory institutions in Africa have been staffed by officials who moved 
over from government departments. These tend to be the more ambitious and competent 
officials who are attracted by the prospects of a more professional environment and 
higher salaries. The government officials that remain behind tend to be resentful and will 
attempt to exclude the regulator from relevant policy processes, or might even try to 
subvert the reputation of the regulator.10  

 
Establishing new, “independent” regulatory agencies in contexts where prices are not 
revenue-sufficient, and where the sector is being reformed, can be a risky strategy for all 
stakeholders – government, utilities, investors and customers.  In some ways, it is not 
surprising that there has often been political interference or attempts to limit regulatory 
discretion. 
 
 
Institutional and human resource constraints 
 
Regulatory independence is also compromised by the fragility of these new institutions. 
Many regulatory institutions in Africa are no more than a few years old.  Few are older 
than ten years.  The challenges in establishing new public institutions in developing 
countries have often been underestimated. It takes time to build and entrench governance, 

                                                 
7 One example is Mali, where scheduled tariff increases in the electricity sector were blocked by 
government after popular opposition. 
8 For example, in the six years since the Electricity Regulatory Board was established in Kenya there have 
been five different Chairmen. The Electric Power Act provides for a four year term of office and 
Regulators can only be removed under specified conditions (such as fraud). However, the Kenyan 
government has used another law, the State Corporation Act, which gives the President authority to remove 
heads of state institutions. 
9 Tremolet, S & Shah, N (2005).  Wanted! Good Regulators for Good Regulation: An evaluation of Human 
and Financial Resource Constraints for Utility Regulation.  A Report by Environmental Resource 
Management (ERM) and Tremolet Consulting for the World Bank, Washington, D.C. 
10 There are examples of this in the electricity and telecommunications sectors in South Africa. 
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management and organisational systems and practices, in addition to the imperative of 
building new professional capacity. The meetings of new regulatory entities are often 
taken up with corporate governance and management issues rather than discussion of 
core regulatory issues (e.g. tariff levels, quality of service standards, investment plans). 
Many regulatory institutions in Africa are still quite fragile.   

 
The appointment of regulators (or commissioners) remains largely a government 
responsibility and few have experimented with appointment committees – even if these 
only make recommendations to the Minister. The consequence can be inappropriate 
choices of commissioners without the requisite skills or experience.  In addition, some 
agencies are severely hampered by delays in appointments. And, in many cases, the 
majority of regulators are replaced simultaneously – i.e. they don’t have staggered terms. 
African regulators have experienced high turn-over of Board11 members and 
management.12  As a result institutional development and memory is hampered.13 

 
Many regulatory agencies are also hindered by funding constraints.  While there has been 
a move away from direct fiscal grants to levies on regulated utilities, budget approval is 
often still necessary.  Approval processes often require high-level decisions in 
government, resulting sometimes in delays in approvals and funding disbursement.  

 
Not only do African regulators face challenges associated with the creation of new 
institutions, they do so within an unstable and changing policy environment. The power 
and water sectors in most countries are being reformed under highly contested conditions 
and the demands being placed on the regulator shift unpredictably over time. Regulating 
a state-owned utility is very different to regulating a private concession, for example. The 
changing nature, structure and ownership of utility sectors in developing countries 
inevitably affect the institutional design and functions of regulators.  Regulators are 
frequently forced to get involved in policy debates and even in the development of 
policy, placing further, extraordinary demands on already fragile institutions.14   
 
In addition to governance and institutional challenges, developing country regulators face 
huge issues around regulatory substance, i.e. the quality, credibility and impact of their 
                                                 
11 Regulator Boards in Africa are equivalent to Regulatory Commissioners and comprise part-time or a 
combination of part-time and full-time members. They are responsible for regulatory decisions as well as 
general governance of the regulatory body. Regulatory staff are managed by a CEO who may or may not be 
a full member of the Board. 
12 In the electricity sector in South Africa there have been four different boards and five CEOs in 10 years.  
The institution has been rocked by three serious allegations of corruption and/or mismanagement – and 
although these were finally resolved by the Board (with the assistance of the Minister) this was 
accomplished at a high cost to the organisation in terms of institutional stability and morale. In one 
instance, the entire management team resigned or were fired. There has also been high turn-over of staff. 
The most competent and qualified often leave for the private sector.  See also the Kenyan example cited 
previously. 
13 Tremolet, S & Shah, N (2005).  Wanted! Good Regulators for Good Regulation: An evaluation of 
Human and Financial Resource Constraints for Utility Regulation.  A Report by Environmental Resource 
Management (ERM) and Tremolet Consulting for the World Bank, Washington, D.C. 
14 Brown, A (2003). Regulators, Policy-Makers and the Making of Policy: Who Does What and When Do 
They Do It?  International Journal of Regulation and Governance, 3 (1), pp 1-11. 
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regulatory decisions.15  Regulatory substance can be compromised by inadequately 
trained and experienced regulators. Building the professional capacity of new regulators 
is one of the biggest challenges facing the infrastructure sector in Africa. 

 
In a recent global survey of regulators, the most frequently reported constraint was the 
lack of specialised skills in utility regulation: 30% of respondents cited insufficient 
training as a significant constraint and 61% stated that training received to date was 
deficient in that it generally lacks continuity and was poorly targeted. The survey 
concludes that “quality human resources are scarcer than money” and quotes regulators 
saying “we lack good people”. 16 

 
There is widespread recognition of the need for capacity building and training.17 Most 
regulators have sent staff to well-known international regulator training programmes and 
to emerging regional specialist training centres.18  Multi-lateral agencies, such as the 
World Bank, understandably, have placed most attention on regulatory governance 
issues. However, it is critical that core regulatory competencies are also developed in 
order to strengthen regulatory substance. 

 
Capacity constraints may be alleviated by: initially limiting regulatory discretion; 
minimizing regulatory complexity; building in mechanisms for outsourcing some utility 
functions; and adopting a gradual approach to modifying or expanding the scope of the 
regulator’s responsibilities as capacity is built for a more fully fledged regulatory 
agency.19  The greater the discretion enjoyed by the regulator, the more acute is the need 
for trained, experienced and competent staff 

 
 
 
 

                                                 
15 There are few examples of independent assessments of regulatory performance in developing countries.  
One rare example is a set of reviews undertaken by the Presidency and National Treasury in South Africa, 
which concluded that “the National Electricity Regulator has not yet implemented a robust approach to 
regulating Eskom prices.” Steyn (2004a,b).  While the NER has been able to restrain monopoly pricing by 
the national utility, it has often made inconsistent decisions. As part of its rate-of-return tariff setting 
methodology, it calculated weighted average costs of capital of 13.3%, 14.5% and 11.14% for the years 
2003-2005; Eskom’s actual cost of capital did not alter materially in this period. It also arbitrarily 
introduced an ex-post claw-back of excess revenue without inclusion of this mechanism in its published 
regulatory methodology that had gone through a prior stakeholder consultation process.   
16 Tremolet, S & Shah, N (2005).  Wanted! Good Regulators for Good Regulation: An evaluation of 
Human and Financial Resource Constraints for Utility Regulation.  A Report by Environmental Resource 
Management (ERM) and Tremolet Consulting for the World Bank, Washington, D.C. 
17 These are key priorities for the African Forum for Utility Regulators (AFUR) and the Regional 
Electricity Regulators Association (RERA). 
18 For example, the training programmes of the Public Utility Research Centre at the University of Florida 
(www.purc.ufl.edu), Management Programme in Infrastructure Reform and Regulation at the Graduate 
School of Business at the University of Cape Town (http://www.gsb.uct.ac.za/mir) and the South Asia 
Forum Infrastructure Regulation (http://www.safir.teri.res.in) 
19 Tremolet, S & Shah, N (2005).  Wanted! Good Regulators for Good Regulation: An evaluation of 
Human and Financial Resource Constraints for Utility Regulation.  A Report by Environmental Resource 
Management (ERM) and Tremolet Consulting for the World Bank, Washington, D.C. 
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Lack of accountability 
 

Most African countries require a degree of formal accountability from their regulators: 
i.e. they are required by law to report on at least an annual basis to the Minister and/or to 
Parliament. Many countries also have formal appeal systems.  Regulatory accountability 
can also be enhanced also through greater transparency. However, regulators do not 
always publish written explanations of the reasons for their decisions, although many 
claim that reasons are provided to regulated entities. While some may hold public 
hearings where stakeholders can provide inputs20, many do not.  An international survey 
of regulators reveals that only a quarter of respondents are required by law to disclose 
reasoning behind regulatory decisions.21 

  
Accountability and transparency requires a set of measures that assist all stakeholders to 
understand and have confidence in regulatory processes and decisions.  Measures 
include: clarifying the objectives and functions of regulation; stakeholder consultation in 
the process of developing new regulatory methodologies and standards; publishing final 
standards, regulatory contracts and regulatory methodologies, including scheduled tariff 
review procedures and timetables; public hearings where stakeholders can make 
submissions and inputs into important regulatory decisions; written public explanations 
of regulatory decisions; pre-scheduled independent regulatory reviews and impact 
assessments; accountability through appeal mechanisms; and open access to information. 
Transparency measures provide a common understanding of the “rules of the game” and 
how they are applied.22   

 
Accountability and transparency in utility regulation is most needed where institutions 
face grave governance and capacity challenges, but it is in precisely these situations that 
transparency is most difficult to achieve.  Fostering accountability and transparency goes 
hand-in-hand with institution and capacity building.  Ultimately, transparency is critical 
for developing accountability and legitimacy. 
 
The examples provided above are necessarily anecdotal. By mentioning examples, the 
intent is not to single out specific countries or agencies for criticism. Rather the intent is 
to illustrate the kinds of problems that are emerging. A more systematic and detailed 
review is necessary to adequately document the experience of independent regulatory 
agencies in Africa and their impact on sector performance. 
 
 
 

                                                 
20 Mwenechanya, J (2006).  Regional electricity regulatory principles. A report prepared for the Regional 
Electricity Regulators Association of Southern Africa. Windhoek, Namibia 
21 NERA (2005). Regulatory Transparency: International Assessment and Emerging Lessons, Report for 
the World Bank, National Economic Research Associates, London. 
22 NERA (2005). Regulatory Transparency: International Assessment and Emerging Lessons, Report for 
the World Bank, National Economic Research Associates, London. 
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4. INDEPENDENT REGULATION IS NOT THE ONLY OPTION 
 
It is evident from the above that independent regulation requires strong regulatory 
commitment and competent institutions and people. The reality is that developing 
countries often demonstrate only weak political commitment to independent regulation 
and face considerable constraints in terms of institutional capacity.23   
 
 
Policy shifts 

 
These limits of independent regulation are beginning to be recognised in a range of policy 
documents, including those of the World Bank.  Figure 1 shows two separate policy 
statements, one issued in 1993 and the other in 2004.   

 
Figure 1: World Bank rethinks the classic independent regulator model  

THEN

“A requirement of all power 
lending will be explicit 
movement toward the 
establishment of a legal 
framework and regulatory 
processes satisfactory to the 
Bank…………this requires 
countries to set up 
transparent regulatory 
processes that are clearly 
independent …..”

The WB’s Role in the Electric Power Sector
World Bank Policy Paper 1993

NOW

“.. a credible regulatory 
system requires more than a 
formally independent 
regulatory entity……other 
transitional arrangements 
may need to be 
established…. including 
limiting the amount of 
discretion that regulatory 
bodies have in setting prices 
and key parameters..”

Public and private sector roles in the 
supply of electricity services
Operational Guidance for World Bank 
Group Staff   2004

 
 
Acknowledging that limits might need to be imposed on regulatory discretion, because of 
weak regulatory commitment, political expediency, fragile institutions and capacity 
constraints, does not mean that independent regulation is not desirable. The creation and 
building of independent, competent, credible and legitimate regulatory institutions may, 
in many contexts, remain a goal.  However, current challenges and problems mean that 
we need to start considering complementary, transitional and/or hybrid regulatory options 
and models.  These include regulatory contracts and outsourcing of regulatory functions, 
including advisory regulators and expert panels.   

 
 

                                                 
23 Tremolet, S & Shah, N (2005).  Wanted! Good Regulators for Good Regulation: An evaluation of 
Human and Financial Resource Constraints for Utility Regulation.  A Report by Environmental Resource 
Management (ERM) and Tremolet Consulting for the World Bank, Washington, D.C. 
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Different legal traditions 

 
It is important to remind ourselves that independent regulation is not the only model that 
has been applied in Africa.  Utility regulatory systems in Africa have been shaped by two 
broad legal traditions. In the countries with previous colonial ties to Great Britain, 
independent regulatory agencies have been established, operating within a legal system 
based on common law.  The regulator is expected to act in the public interest and has 
considerable, although bounded and accountable, discretion in its decisions over tariffs 
and service standards.24  On the other hand, those developing countries with colonial 
histories linked to continental Europe – France in particular – have tended to rely on 
regulatory contracts, such as concessions, administered within a tradition of civil law and 
various provisions for contractual renegotiation or arbitration.25    
 
 
Regulation by contract 

 
In regulatory contracts (or regulation by contract) regulatory regimes, including multi-
year tariff setting systems, are pre-specified in detail in one or more legal instrument such 
as basic law, secondary legislation, licences, concession contracts, power purchase 
agreements, etc.26   Regulatory contracts are generally constructed within the context of 
private sector participation but may also be used to improve the performance of state-
owned utilities. 

 
Long-term contracts have to account for unexpected or extraordinary events. Within the 
French tradition, the approach is to restore “financial-economic equilibrium”. There is a 
general legal framework and understanding between the parties that facilitate 
renegotiation. Within the Anglo tradition, the approach is to try to specify in detail 
“triggering” events, which would then be addressed.  

 

                                                 
24 Independence does not necessarily imply full discretion. In UK style regulatory systems, the regulator’s 
discretion is bounded by legislation, case law and evolving regulatory practice.  In the US variant, 
regulators operate under a statute that requires tariff setting to be “just and reasonable” and “not unduly 
discriminatory”. US Courts have further interpreted these definitions and placed limits on the decision-
making discretion of US regulators (Brown, Stern, Tenenbaum & Gencer, 2006).  
25 The French regulatory model is most commonly associated with the long tradition of water concessions 
in that country. The concession contracts transfer operating rights, while at the same time imposing 
regulatory obligations. There is no separate regulator. Instead the contract is legally enforceable by 
France’s highest administrative court, the Conseil d’Etat, which has also developed and accepted several 
legal doctrines that shape and constrain the contracts. These include the right of the operator to receive 
tariff adjustments for “adverse government action”, “hardship” and “unexpected constraints” (Brown, 
Stern, Tenenbaum & Gencer, 2006). 
26 Bakovic, T,  Tenenbaum, B  &  Woolf, F (2003). Regulation by Contract: A New Way to Privatize 
Electricity Distribution?,  Energy and Mining Sector Board Discussion Paper No 7, The World Bank, 
Washington, D.C. 
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Hybrids of these regulatory traditions, which involve combining independent regulators 
with regulatory contracts, are increasingly being explored and implemented.27  A 
regulatory agency can co-exist successfully with a regulatory contract where the contract 
is incomplete and additional regulatory mechanisms are needed.  Or there could be 
situations where the law and/or the contract explicitly define the role of the regulator – 
for example in periodic tariff setting, or monitoring of performance or mediation and 
arbitration.  The regulator can also play a role in enhancing the transparency of regulatory 
contracts by collecting, analysing and publishing performance data. 

 
But problems can also arise when these two very different legal traditions are welded 
together.28 While tariff-setting formula may be specified in the contract, the regulator 
may feel obligated in terms of its legislative mandate to intervene in the public interest.  
In these cases, it is essential that regulatory mandates and functions are clarified. 

 
 

Outsourcing of regulatory functions 
 

Another regulatory model that might be employed is the outsourcing of regulatory 
functions, either by regulatory agencies or as stipulated in a regulatory contract, where 
external contractors perform certain functions such as tariff reviews, bench-marking, 
monitoring of compliance or dispute resolution. Outsourcing may be considered when 
there are challenges or problems regarding a regulator’s independence, capacity or 
legitimacy – or where regulatory contracts require additional support for their effective 
administration.  Outsourcing or contracting-out may also be employed for cost-benefit 
reasons. 29 

 
Contracting-out models take two broad forms. First, they may involve primarily 
consulting or technical support for regulators or the parties to a regulatory contract. 
Second, they may involve the contracting by government of separate advisory regulators 
or expert panels. The first instance is a regular “in-house versus outsourcing” decision by 
regulators. The second instance involves a more fundamental policy decision by 
government to establish advisory regulators or expert panels.  

 
In the strongest version of this model, the regulator or expert panel’s advice must be 
given in a publicly available document that provides a clear statement and explanation of 
the decision. The minister or relevant authority may request reconsideration of the 
recommendations, but must do so within a specified time period.  If the minister or 
relevant authority fails to react then the recommendations are enacted. The minister or 
relevant authority must provide a written, public explanation if the recommendations of 
                                                 
27 Examples include Uganda, a country with an Anglo legal tradition and an independent electricity 
regulator, which has recently created long-term concessions in electricity generation and distribution. 
Counter examples, are Francophone African countries such as Mali and Cameroon that have electricity and 
water concession and have subsequently established independent regulatory agencies. 
28 Examples are the electricity sectors in Mali and Cameroon where the regulators have sometimes played a 
contested role in the renegotiations of the concessions. 
29 Tremolet, S,  Shukla, P & Venton, C (2004). Contracting Out Utility Regulatory Functions. A report by 
Environmental Resources Management (ERM) for the World Bank, Washington D.C.  
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the regulator are rejected or modified. The minister’s policy directives and other 
communications to the regulator or expert panel must be in a public document. The 
regulator or expert panel has public consultations with affected parties and is funded from 
an earmarked budget outside of the line ministry.  The second model is clearly stronger in 
terms of transparency and accountability and could help build a political constituency for 
independent regulation at a later stage.30  

 
Expert panels may also be used to arbitrate disputes between regulators and utility 
operators or disputes that arise out of contested interpretations in regulatory contracts. A 
key advantage of expert panels versus conventional arbitration mechanisms is that 
arbitrators generally do not have the required specialist expertise needed for analysing 
comprehensive tariff reviews and the procedures followed can be too formal and 
adversarial.  

 
An interesting use of expert panels could be at the regional level.  Regional economic 
bodies or regional regulatory associations such as AFUR could employ an expert 
regulatory panel to provide technical assistance to a number of individual country 
regulators.  Regional panels would provide greater continuity and consistency in 
technical assistance.  They could make better use of scarce regulatory expertise. They 
could also assist with the harmonisation of regulatory regimes that could be beneficial to 
increased integration of regional networks.  

 
 
 
 

5. TOWARDS IMPROVED DESIGN OF REGULATORY SYSTEMS 
 

Best fit with local context      
 

Many now recognize that the experience of independent regulation in developing 
countries is not perfect and that regulatory performance has been compromised by a lack 
of regulatory commitment and institutional and human resource constraints. In these 
capacity constrained contexts, one of the issues that raises regulatory risk is the degree of 
decision-making discretion awarded to these agencies.  But we have also noted that 
independent regulation is not the only regulatory model and that there is also experience 
with regulation by contract and outsourcing of regulatory functions to third parties. 
 
In essence, the difference between these models is the varying degrees of regulatory 
discretion that they embody. 
 
 
 
 

                                                 
30 Brown, A, Stern, J, Tenenbaum, B & Gencer, D (2006). A Handbook for Evaluating Infrastructure 
Regulatory Systems. World Bank, Washington, D.C. 
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Mechanisms for limiting regulatory discretion might include the following: 
• Regulatory objectives, processes and methodologies specified in legislation, 

licences, regulations or contracts 
• Prior specification of an initial price path 
• Detailed, low-discretion rules for price resets31 
• Supply and service standards  
• Mandated use of advisory or expert panels for tariff determinations or resets, 

supply standards and/or arbitration 
• Regional advisory expert panels to backstop national regulators 

 
Some have argued that the fundamental challenge for regulatory design is to find 
regulatory governance mechanisms that restrain the degree of regulatory discretion over 
substantive issues such as tariff-setting.32 Others have taken the view that a certain degree 
of regulatory discretion is inevitable (and even desirable) and hence the fundamental 
problem is how to establish governance arrangements and procedures that allow for a 
“non-trivial degree of bounded and accountable discretion.” 33  

 
The appropriate level of regulatory discretion should be determined by local country 
contexts.  Regulatory models and governance systems should be securely located within 
the political, constitutional and legal arrangements of individual countries. They should 
also fit levels of regulatory commitment and levels of institutional development and 
human resource capacity in those countries.  

 
Thus, as mentioned previously, the choice of an independent regulatory agency, with 
wide decision-making discretion, is premised on the existence of a high level of 
regulatory commitment and strong institutions and human resource capacity – i.e. the 
upper right quadrant in Figure 2 below.  

 
 
 
 
 
 
 
 
 

                                                 
31 See for example, Shugart, C & Alexander, I (2007).  Low-discretion tariff adjustment rules. World Bank, 
Washington, D.C. 
32 Levy, B & Spiller, P (1994).  The Institutional Foundations of Regulatory Commitment: A Comparative 
Analysis of Telecommunications Regulation, Journal of Law, Economics and Organisation, Vol 10, No 2, 
pp 201-247. 
33 Stern, J & Cubbin, J (2005). Regulatory Effectiveness: The Impact of Regulation and Regulatory 
Governance Arrangements on Electricity Industry Outcomes: World Bank Policy Research Working Paper 
3536, Washington D.C. 
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Figure 2: Regulatory context and choices34 
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In contexts where there is weak regulatory commitment and capacity, the initial choice 
might be a set of low-discretion regulatory contracts without a regulatory agency.  Where 
there is strong regulatory commitment, but low levels of institutional development and 
capacity, regulatory functions could be contracted to an expert panel.  

 
Hybrid and transitional models 
 
Figure 2 suggests the possibility of hybrid models. An independent regulatory agency 
may be supplemented and strengthened by contracting-out or outsourcing of certain 
regulatory functions, if the external capacity is there and if it is cost effective.  A 
regulatory contract may also be supported by outsourced functions and expertise 
provided by third parties (consultants or an expert panel). Thus hybrids are possible, 
including the co-existence of regulatory contracts and independent regulatory oversight.   

 
Figure 2 suggests also the possibility of transitional paths. The situation in an individual 
country may change over time.  As regulatory commitment increases, strong advisory 
panels may be contracted, or a separate regulatory agency may be established, perhaps 
initially with limited discretionary powers. As institutional and human resource capacity 
is built, the responsibilities and functions of the regulatory agency could be expanded.  
And as these transitional and hybrid models evolve, sensible decisions could be made on 
outsourcing certain regulatory functions where cost-effective.  

 

                                                 
34 Adapted from Brown, A, Stern, J, Tenenbaum, B & Gencer, D (2006). A Handbook for Evaluating 
Infrastructure Regulatory Systems. World Bank, Washington, D.C. 
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No inevitable and normative destination or end-state is implied. The transition may not 
always end up with a full-fledged independent regulatory agency. There may well be 
situations where an independent agency is simply not justified and an expert panel or a 
well designed regulatory contract may suffice.   
 
With the benefit of hindsight, these recommendations may seem sensible, but in many 
respects the “train has left the station”.  For example, in Africa, separate electricity 
regulators have been created in roughly 20 African countries and are in the process of 
being set up in a dozen more. In many countries, regulators have been granted a high 
degree of discretion, although, as we have argued above, there is often a gap between law 
and practice; regulatory discretion is in effect constrained, in many cases, by political 
expediency, institutional fragility and competency challenges.  Hence many of the hybrid 
and transitional models outlined above may still be applicable.   
 
 
6. CONCLUSION 

 
Regulatory independence and accountability are means to an end – they are not ends in 
themselves. Consumers want quality infrastructure services that are competitively priced. 
Regulators need to incentivise utilities to improve efficiencies and reduce costs while at 
the same time maintaining supply standards. At the same time they need to ensure that 
the utilities are financially viable and that investment is attracted to the sector to expand 
services.  Effective independence and accountability can help regulators achieve these 
objectives.  However, if regulatory independence and accountability are compromised 
then these objectives can be undermined.    
 
In this keynote address, we have pointed to a number of problems and challenges that 
have arisen in attempting to implement the “standard model” of independent regulation.  
In practice, regulatory independence and accountability have often been compromised by 
political expediency, lack of regulatory commitment and institutional and human 
resource constraints that have sometimes resulted in inconsistent and poor regulatory 
decisions.  Disempowered regulators are either subject to undue political influence or 
they lack the resources to make quality, robust, predictable, credible, transparent and 
justifiable regulatory decisions.  
 
Faced with these challenges in the African context, what do we do to improve regulatory 
performance?  Clearly there is an ongoing task to build the case for independent and 
accountable regulation. The task of building capacity and empowering regulators also 
remains vitally important.  However, more needs to be done to strengthen regulatory 
frameworks and regimes and to reduce regulatory risk.  

 
We have suggested that one way of strengthening regulatory frameworks and to make 
them more robust is to specify in greater detail how key regulatory decisions should be 
made, specifically with regard to price and service standards. There is much scope for 
including in primary or secondary legislation, or regulations or licences or contracts, rules 
that clarify how prices are set and adjusted and what supply and service standards need to 
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be adhered to. While these rules may curtail the decision-making discretion of regulators, 
it is difficult to write complete and exhaustive rules that cover all circumstances and 
hence there will still be important areas of judgement where a degree of regulatory 
discretion will remain. 
 
Reducing regulatory discretion does not necessarily reduce regulatory independence.  
While the scope of decision-making may be constrained, this constraint is defined legally, 
rather than arbitrarily through ad hoc politically-expedient interventions.  Ironically, 
constraining regulatory discretion through greater specification of the regulatory regime 
might actually improve regulatory independence and accountability as it makes much 
clearer what the regulator is expected to do. 
 
Regulatory governance and processes should constrain arbitrary decision-making.  At the 
heart thus of regulatory design is deciding how much regulatory discretion is appropriate. 
In the past we have provided for maximum regulatory discretion but without taking into 
account the broader political and institutional context that is required for that discretion to 
be exercised effectively and credibly.  

 
The requirement of setting up independent utility regulators in all utility reform contexts 
became a mantra over the past 15 years. But mantras become substitutes for thinking and 
may not be useful in all contexts.  It is clear that the success of a regulatory system 
depends on its compatibility with a country’s regulatory commitment and institutional 
and human resource endowment. We need to select from a menu of regulatory options to 
create hybrid models that are appropriate to individual country contexts and challenges.  
These hybrids could include aspects of regulation by contract or of contracting out of 
certain regulatory functions. And the nature of these hybrid models will change over time 
as regulatory independence and capacity is built. The design and implementation of 
legitimate, credible and competent regulatory institutions in developing countries is, and 
undoubtedly will continue to be, a dynamic challenge.  
 
 
 

 


